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Dear Ms. Hartzog:

This letter responds to your request on behalf of the
I nternational Chiropractor’s Association of California ("I CAC")
for the issuance of a business review |letter pursuant to the
Department of Justice's Business Review Procedure, 28 CF. R 8§
50.6, regarding ICAC s plans to forma statew de chiropractic
contracting organi zation.

Based on the information provided, we understand that | CAC
is a nonprofit professional association, and that the planned
chiropractic services network ("I CAC network™ or "the network")
will be a separate, for-profit firmopen to | CAC nenbers who
ot herwi se neet the | CAC network's credentialing criteria.

You have represented that the | CAC network will be a
nonexcl usi ve network, with the participating contractors free to
contract directly with payers or to participate in other
provi der-control |l ed and non-provi der-control | ed network
organi zati ons, outside the context of the |ICAC network and
wi t hout any requirenent of notification to, or approval by,
| CAC. Moreover, nmany of the chiropractors who participate or
who are likely to participate in the I CAC network already
participate in conpeting chiropractic networks, and w ||
continue to do so.

ICAC Wi ll attenpt to limt the | CAC network to no nore than
50% of the chiropractors in any rel evant geographi c market who
provi de the type of chiropractic services ICAC s network will



offer. You have represented that if I1CAC learns that its share
of the providers who neet that description exceeds 50% i n any

| ocal relevant market, I CAC will take appropriate action to
reduce its nenbership in that market.

The | CAC network will negotiate maxi num fee-for-service
rates with each of its network-user clients. Participating
chiropractors will not be permtted to charge nore than the
negoti ated maxi mumrate, and they nust charge only-their usual
rates if those rates are |lower than the negotiated nmaxi numrate.
The negotiated rates, therefore, will not result in an increase
in the charges of individual participating chiropractors. W
woul d be concerned if the result of your proposal would be to
i ncrease the usual rate for chiropractors to the negoti ated
maxi mum rate for those chiropractors currently charging rates
bel ow t he negoti ated maxi mumrate.

Participating chiropractors also will be required to agree
to | CAC- est abl i shed maxi mum frequency of treatnent guidelines
that will limt the nunber of visits and treatnments for which a
participating chiropractor will be reinbursed at the contract
rate (or at their usual rate, if that is |lower than the contract
rate) for specified diagnoses. Rates of reinbursenent will be
greatly reduced if those frequency guidelines are exceeded.
Aside fromthose guidelines, ICACwll nonitor participating
chiropractors’ utilization patterns, and it will first warn, and
t hen di scontinue the participation of, chiropractors whomit
deens to be over-utilizers.

To provide further incentives to its nmenber-chiropractors to
achi eve cost-reducing utilization controls and ot her custoner

benefits, ICAC will establish a "risk pool." That is, |ICAC wll
negoti ate cost-saving and performance goals with each of its
network custonmers, and it will wthhold 20% of each participating
chiropractor’s billings, with the proceeds to be divided between

| CAC and the customer depending on | CAC s success in achieving

t hose negoti ated savi ngs and performance objectives. The

wi thhold will be cal cul ated based on the negotiated rate, or, if
| oner, the usual rate of the participating chiropractor. Absent
the overall network's efficient operation, all or part of the
risk pool will not be available to the participating
chiropractors for distribution. This will give the network as a
whol e the incentive to act efficiently.

Any portion of the risk pool that is returned to | CAC wi ||
t hen be divided anbng its participating chiropractors. The
di vision of the risk pool anong the participating chiropractors

will be based in part on each chiropractor's contribution to
| CAC s success in achieving the desired savings and ot her
performance goals. This will operate to give the participating

chiropractors additional incentive to act efficiently within the
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net wor k.

Based on the information set forth above, it appears that
the I CAC network will be a bona fide joint venture in which the
participating chiropractors will assunme significant financial
risk by participating in the fee withhold arrangenents descri bed
above. See Departnent of Justice and Federal Trade Commi ssion
Statenments of Antitrust Enforcenent Policy and Anal ytical
Principles Relating to Health Care and Antitrustat 70-71 (Sept.
27, 1994) ("1994 Joint Enforcenent Policy Statenents"). Thus,
| CAC s proposed provider network will be analyzed pursuant to
rule of reason to determine if the proposed network is |ikely be
anticonpetitive.

The Antitrust Division's rule of reason anal ysis of such
net wor k focuses on whet her the proposed network will create,
enhance or facilitate the exercise of market power (i.e., the
ability to inpose supraconpetitive prices or to prevent the
formati on of conpeting chiropractic networks). Based on the
information available to us at this tine, it appears that the
proposed network is not likely to be anticonpetitive.

| CAC s network will be but one of several conpeting
chiropractic networks, and, as noted above, it appears likely
that the | CAC network will be nonexclusive in practice, not just

in name. See 1994 Joint Enforcenent Policy Statenentsat 69-70
(listing indicia of non-exclusivity exam ned by the Agencies).
This will allow participating chiropractors to join other

net wor ks or conpete with the network on an individual basis. W
woul d be concerned if the network, contrary to your
representations, proved to be exclusive in practice.

|CAC is unlikely to be successful if it seeks to act
anticonpetitively. Potential users have told us they could
fulfill their need for chiropractic services with just a snall
nunber of chiropractors in any relevant |ocal nmarket. Thus, if
| CAC attenpted to demand nonconpetitive terns, it appears likely
that a small nunber of chiropractors would have the ability and
incentive to supplant | CAC by offering their services on
conpetitive terms. This could include chiropractors not
participating in the | CAC network, chiropractors who do
participate in the network (because of the non-exclusivity of
networ k) and, potentially chiropractors who do not currently
practice in the local nmarket in question. It does not appear
that 1 CAC could effectively discourage nenber chiropractors (or
nonnmenber chiropractors) fromtaking such action if | CAC demanded
nonconpetitive terns. Qur investigations in this and ot her
matters involving chiropractors indicate that chiropractors,
unl i ke many physicians, do not depend on other chiropractors to
provi de or accept referrals, or for access to hospital staff
privileges or other hospital perquisites.
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It al so appears that the I CAC network will offer
significant, efficiency-related benefits for its custoners.
Specifically, potential users with whomwe spoke in the course of
our investigation explained that they use (or expect to use)
chiropractic services in nuch snmaller proportions than other

provi der services (such as hospital or physician services). It
appears fromour investigation that a significant body of
potential users may be willing to offer chiropractic services to

their enrollees only if they can do so by contracting with a
chiropractic network organi zation that offers the kind of
utilization controls and other benefits that will be offered by
the | CAC network or simlar networks. Therefore, it will be
efficient for 1CAC to assunme, and for all of its user custoners
to share, the cost of establishing and nonitoring a chiropractic
provi der networKk.

The proposed joint venture entails the sharing of financial
risk (through the risk pool), and it offers the prospect of
significant consumer benefits. Furthernore, it does not appear
to pose a significant prospect of an anticonpetitive outcone.
Consequently, the Departnment has no present intention to
chal I enge | CAC s pl anned chiropractic network organi zation. In
accordance with our normal practice, however, the Departnent
remains free to bring whatever action or proceeding it
subsequently comes to believe is required by the public interest
if the I CAC network proves to be anticonpetitive in purpose or
ef fect.



This statenent is nmade in accordance with the Departnent of
Justice Business Review Procedure, 28 CF. R 8§ 50.6, a copy of
which is enclosed. Pursuant to its terns, your business review

request and this letter will be made publicly avail abl e
imredi ately. In addition, any supporting data that you have not
identified as confidential business information under paragraph
10(c) of the Business Review Procedure also will be nade publicly
avai | abl e.
Si ncerely,
/sl

Anne K. Bi ngaman
Assi stant Attorney Genera



